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CERTIFIED 





The following cases are published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. The facts of the cases are di- 
gested from the opinions of the boards of review. 





UNITED STATES, Appellant, v. JAMES (n) Mc- 
DONALD, Jr., private, U. S. Marine Corps, Appellee. 

“The accused was found guilty of desertion terminated 
by apprehension in violation of Article 85, Uniform Code 
of Military Justice. 

“We are concerned with the adequacy of the instruc- 
tions relative to apprehension. The law officer used 
the following language in instructing: 

‘* * * was of a duration and was terminated as 
alleged, this specification alleges termination by 
apprehension.’ 

“United States v. Nickaboine, 3 USCMA 152, 11 CMR 
152 has this language and we quote: 

‘It is perfectly true that the fact of apprehension 
is not, an element of the offense of desertion, but 
rather in the nature of an aggravating circum- 
stance. Yet to justify the imposition of the greater 
punishment provided in such a case, it is necessary 
under service authorities that this fact be (1) al- 
leged in the specification, (2) covered by instruc- 
tions, and (3) established as a part of the govern- 
ment’s case beyond a reasonable doubt * * *’ 
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QUESTIONS 


See United States v. Ginn, 1 USCMA 453, 4 CMR 45; 
United States v. White, 2 USCMA 439, 9 CMR 69 and 
our decision in the case of United States v. Dunba~ 
NCM 55 03388, decided 15 July 1955. 


“From the foregoing discussion we conclude that there 
was error on the part of the law officer in not giving 
the proper instructions. To correct this error we dis- 
approve the finding of ‘apprehension’ as to the charge 
and specification thereunder. The record shows that the 
law officer did not inform the court as to the maximum 
confinement that it could have adjudged but it is pre- 
sumed that the court obtained the information by re- 
ferral to MCM, 1951, and that the court adjudged the 
sentence on the basis that it could adjudge three years 
confinement for the desertion charged. We think the 
accused was prejudiced but it can be purged by a reduc- 
tion in the sentence. 

“Accordingly, the findings of guilty and only so much 
of the sentence, as approved on review below, as pro- 
vides for confinement at hard labor for ten months, for- 
feiture of all pay and allowances and a bad conduct 
discharge, are affirmed.” NCM 5503777, McDonald, BD 
Rev #1, 19 July 1955. 


The Judge Advocate General certified the following 


question concerning this case to the Court of Military 
Appeals: 


“Were the instructions of the law officer relating 
to ‘apprehension’ legally sufficient to support the 
finding of the court-martial?” 
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CAPTAIN'S MAST 


Commander Henry J. Cappello, USN 


1E ORIGIN OF “CAPTAIN’S MAST” is 

cbseured in antiquity. Early accounts of 
disc. plinary practices on board ship give the 
imp ‘ession that the Master of a ship had almost 
abs: lute power of life and death in dealing with 
the ‘eal or fancied derelictions of his officers and 
cre\’. The earliest records of the British Navy, 
at t ie time when it was quasi-merchant in char- 
acter, indicate that the captain of a ship had 
ver’ great powers; this impression is heightened 
by idany novels written about seafaring in the 
day ; of sail with their vivid portrayals of abuses 
of power by tyrannical commanding officers.' 
Flozging, branding, maiming, and keel-hauling 
appear to have been indiscriminately imposed 
by captains without benefit of regular judicial 
procedures. 

The development of naval law in the United 
States Navy and its antecedent, the British 
Navy, from which most of our customs, tradi- 
tions, and legal procedures have evolved, has 
consisted in great part of measures which cir- 
cumscribe the traditionally unlimited power of 
the commanding officer.2 These summary disci- 
plinary powers of commanding officers are now 
contained in Article 15, Uniform Code of Mili- 
tary Justice. Paragraph 131, MCM, 1951, fur- 
ther limits the imposition of punishments set 
forth in Article 15 (a) (2) (E) and (F), UCMJ, 
concerning non-rated enlisted personnel. 

Any “commanding officer” in the Navy may 
impose non-judicial punishment* but an “of- 
ficer-in-charge” may impose only the punish- 





1, E. g..—Melville, White-Jacket; Dana, Two Years Before the Mast; 
Nordhoff and Hall, Mutiny on the Bounty. 
2. See: A Brief History of Courts-Martial, Snedeker, U. S. Naval 
Institute, 1954; and in the Naval Digest, 1916, at page 91 it states: 
“* * * The power of commanding officers of naval vessels is 
not confirmed by statutes, but on the contrary is an inherent 
power, the exercise of which had been restricted by statutes; 
“ee ¢ 
“The power of the commanding offieer of a naval vessel to 
maintain discipli and punish offenses is similar to that 
possessed by commanding officers of merchant vessels under 
general principles of maritime law, which power, in the latter 
case, has repeatedly been likened by the United States courts 
to the power of a parent over his child, or of a master over 
his apprentice, or of a school teacher over his scholar, in all 
of which cases the power is inherent and not expressly con- 
ferred by statute. (Opinion of Mr. Justice Story in U. 8. v. 
Haunt, 26 Fed. Cas. No. 15423.) Similar power has been re- 
garded as existing and in practice has been exercised by 
commanding officers in the Army. * * *” 
3. For supplementary regulations see: SecNavinst. 1621.1; BuPers 
Inst. 1611.4; BuPers Circ. Ltr. 141-48, NavDeptBull, Cum. Ed. 
1948, p. 404. 





‘ment.*® 


ments authorized for non-commissioned officers 
and other enlisted personnel.‘ Superior com- 
manders can impose non-judicial punishment 
upon any member of their command, but it is 
customary to refer such disciplinary action to 
the immediate commander.’ Only the Secretary 
of the Navy can restrict this power of a com- 
manding officer to impose non-judicial punish- 
When a separate unit having a com- 
manding officer is attached to a Navy vessel for 
duty, the commanding officer of the unit is en- 
joined not to exercise his power to impose non- 
judicial punishment or convene courts-martial 
as a matter of policy.’ This policy, however, 
does not-take away the authority of the com- 
manding officer of the unit while aboard ship, 
but merely emphasizes the paramount authority 
of the commanding officer of the ship while the 
unit is aboard.® 

Traditionally, the commanding officer in the 
United States Navy has exercised his powers of 
summary punishment through the institution 
known as “Captain’s Mast”. Undoubtedly, the 
name “Mast” originated from the use of the area 
surrounding the mainmast of sailing ships as the 
center of congregation of ship’s company for 
muster, reading of regulations to illiterate sea- 
men, and, logically, the place where the captain 
announced the punishments he had determined 
should be administered; in addition, it served 
as the place where many of the punishments, in- 
cluding hangings and floggings, were executed. 
From the earliest days, “Mast” has been 
synonymous with discipline. 

In the process of evolution, fighting ships have 
generally lost their masts, and in the case of 
many types, even lack sufficient uncluttered 
deck space for the assembly of the entire com- 
plement at the same time. As a result, “Mast” 
has evolved from a public affair to a quasi- 
private proceeding. 

The normal procedure in large vessels is to 
hold “Mast” on the quarterdeck or some other 





- 1955 NS MCM, Sec. 0101; “Authority of Commanding Officers 
over persons embarked in Naval Vessels,” see JAG Journal, Aug. 
1952, p. 10. See also 1955 NS MCM, Sec. 0102. 

. Par. 129 MCM, 1951. 

. OP JAGN 1951/33, 16 October 1951, 1 DIGOPS, p. 379 (Non- 
Judicial Punishment § 3.1). 

. 1955 NS MCM, 0102d. ‘ 

. OP JAGN 1953/168, 12 August 1953, 3 DIGOPS, p. 144, Court- 
Martial § 4.1. 
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little used area of the upper decks. In small 
ships, the wardroom or the captain’s cabin is 
normally used for this purpose. Regulations do 
not prescribe the place or procedure for “Mast”. 
It appears to be discretionary with the com- 
manding officer, whether “Mast” shall be held 
in public or private, and in what physical sur- 
roundings. However, inasmuch as the Manual 
for Courts-Martial provides in paragraph 53c 
that the public shall be permitted to attend open 
sessions of courts-martial, there would be no ob- 
jection to a public “Mast’’; indeed, historical 
precedents would seem to justify assembly of 
ship’s company at quarters in a proper case. 
(“Captain’s Commendatory Mast”, of course, 
should be held at quarters.) In any event, the 
proceeding should be as formal and dignified as 
circumstances permit. Witnesses should be 
segregated, and the proceeding policed by quali- 
fied masters-at-arms. 

To achieve maximum effectiveness in admin- 
istration of discipline, every naval command 
should possess formal procedures, implemented 
by an Instruction, for the orderly processing of 
reported offenses. A prescribed organization 
should exist for detecting, reporting, and appre- 
hending offenders, including office routines pre- 
liminary to bringing the offender to “Mast”. 
The executive officer normaly lays the founda- 
tion for bringing the accused offender to 
“Mast”: this includes (1) preliminary investi- 
gation; (2) drafting charges; (3) imposing 
legal restraint upon the accused;°* assembling 
witnesses, evidence and the accused’s service 
record; and (4) placing the proper preliminary 
entries in the “Unit Punishment Book’’.” 

In larger commands an institution has evolved 
which is often improperly referred to as execu- 
tive officer’s mast. This is usually an informal 
hearing held in his office where circumstances 
of reported offenses are investigated, and where 
he determines whether a reported offender 
should be brought to “Mast”. Very minor in- 
fractions or frivolous reports are normally dis- 
posed of here without reference to the command- 
ing officer. It should be emphasized that the 
executive officer has no power to impose punish- 
ment, although he may properly resort to non- 
punitive measures allowed the commanding of- 
ficer under paragraph 128c, MCM, 1951. 

The executive officer is now prepared to bring 
the offender to “Mast”. The executive officer 





9. See Par. 30g, MCM, 1951. This is not to be considered as pun- 
ishment. [If the accused is an officer, warrant officer, or civilian, 
only the commanding officer has authority to arrest or confine 
him.] 

10. Appendix 3a, MCM, 1951. 
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(or another officer so delegated) should read the 
charges against each person brought before the 
captain; having previously determined that an 
offense actually ischarged. The accused should 
then be warned of his right not to incriminate 
himself.“ 

At this stage, the captain inquires into the 
facts surrounding the matter in question. He is 
not bound by any rules of evidence, (except, of 
course, the accused’s privilege against self-in- 
crimination) but, in fairness and good con- 
science, it is well for the commanding officer to 
consider the principles of evidence set forth in 
Chapter 27, MCM, when assigning probative 
value (in his own mind) to evidentiary matter. 
He should give both the accused and accuser (if 
available) a fair hearing. 

In contrast with court-martial procedure, 
there is no provision for subpoena of witnesses 
or payment of witnesses fees for “Mast”. The 
normal manner of requiring attendance of a 
serviceman is to communicate a request to his 
commanding officer that he be ordered to attend 
as a witness. In the case of civilians an in- 
formal request is proper. Affidavits, or wit- 
nesses unsworn statements, may also be utilized 
as evidence for “Mast”, but no fees are 
authorized for them. 

Before a commanding officer can impose non- 
judicial punishment on a person, the offender 
must be “of hiscommand”. Therefore, jurisdic 
tion is lost under Article 15, UCMJ when an 
individual is transferred before punishment is 
imposed.” All officers, warrant officers “other 
military personnel of his command” may be 
punished under this Article. The term “other 
military personnel” includes aviation cadets, but 
excludes midshipmen since they are neither of- 
ficers or enlisted men.” 

In general, an offender can only be punished 
once under military law for each offense com- 
mitted.“ An exception is made, however, where 
an accused is punished under Article 15 for some 
minor offense and a serious offense grows out of 
the incident. If after all the facts are known a 
serious offense is shown, punishment previously 
imposed under Article 15 for the act in question 
does not bar subsequent trial by court-martial.” 
The punishment received, however, should be 
taken into consideration by the court-martial in 





11. Article 31, UCMJ; Par. 1336, MCM, 1951. 

12. OP JAGN 1954/242, 20 August 1954, 4 DIGOPS, p. 122 (Non- 
Judicial Punishment § 4.6). 

13. OP JAGN 1952/55, 2 January 1952, 1 DIGOPS, p. 381 (Non- 
Judicial Punishment § 4.9). 

14. OPGCT CGCMS 19580, Knight 14 October 1952, 2 DIGOPS, 

p. 581 (Non-Judicial Punishment § 5.1). 
. Article 15e, UCMJ, Par. 68g MCM, 1951. 
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adjudging the sentence. Another bar to pun- 
ishment under Article 15 as well as by court- 
martial, is the statute of limitations of two 
years. Likewise, if a person is acquitted by a 
court-martial, he cannot then be punished for 
the same act by non-judicial punishment. The 
same result is required where a rehearing has 
been ordered and found impractical for reasons 
otier than military necessity. In such a case 
the commanding officer must dismiss the 
charges; he cannot punish the accused under 
Article 15.7 

Upon the deliberation of the facts disclosed 
bs his investigation, the commanding officer 
should be in a position, in most cases, to reach a 
conclusion as to the guilt or innocence of the 
accused and as to the gravity of the offense. 
However, it is not improper for the command- 
ing officer to continue the case to a later “Mast” 
session in order to obtain additional evidence, 
or to deliberate privately upon the evidence and 
the action which he will take. 

The writer believes it proper for the com- 
manding officer, at the conclusion of his de- 
liberations, to announce to the accused his find- 
ings, and, if he is so inclined, the reasoning 
through which he reached his conclusions. 

The forms of action which the commanding 
officer may take include the following: 

(1) Refer the case for trial by a court-martial 
which he is empowered to convene: 

(a) because he believes the severity of the 
offense may warrant the imposition of punish- 
ment in excess of that which he is authorized to 
impose; or, 

(b) because he is unable from the facts ad- 
duced to determine to his own satisfaction the 
guilt or innocence of the accused; or 

(2) Make recommendation for special or gen- 
eral court-martial to higher authority : 

(a) because he does not have power to con- 
vene the appropriate court-martial best suited 
to handle the alleged offense; 

(b) because he feels that, in light of all the 
circumstances, his actions may reflect a precon- 
ceived prejudice in favor of or against the 
accused.?* 

(3) Dismiss the offense (for any reason suf- 
ficient to himself). 





16. Article 43c, UCMJ; 3 DIGOPS, p. 582 (Non-Judicial Punishment 

§ 5.61). 

OP JAGN 1953/147, 6 March 1953, 2 DIGOPS, p. 580 (Non- 

Judicial Punishment § 3.1). : 

18. This raises the “bugaboo” of the “accuser concept.” In general, 
this concept has no application in Article 15 punishments or in 
summary courts-martial. Its purpose is to remove the awarding 
of special and general courts-martial from the hands of a com- 
manding officer who has other than an official interest in the out- 
come of the case. When this situation arises a simple remedy 
is to request the next higher commander to convene the court- 
martial. 


1 


—) 


(4) Makea finding of zuilt or acquittal of the 
offense charged. 

Where the commanding officer has determined 
that the accused is guilty of the offense charged, 
and he feels warranted in imposing punishment 
under Article 15, UCMJ, he should be guided by 
the provisions of Paragraph 129, 131, and 133, 
MCM, 1951.” 

Only one type of punishment may be imposed 
for each offense under Article 15 in addition to 
“admonition or reprimand.” * Also, only pun- 
ishments specifically authorized by Article 15 
areallowed. In this respect, the Judge Advocate 
General has rendered the opinion that “ground- 
ing” for a person assigned to flying duty is not 
an authorized punishment. It might necessarily 
follow, however, from awarding the authorized 
punishment of restriction. If so, this would be 
perfectly proper." Bread and water can only be 
given if the offender is attached to or embarked 
in a vessel. This has been interpreted as not 
including vessels in the reserve fleets since for ° 
all other purposes duty aboard those ships is 
considered shore duty. 

As noted above “admonition or reprimand” 
may always be imposed under Article 15, even 
when one other punishment listed is also im- 
posed. In this respect, the status of letters of 
censure always raises questions. The Judge Ad- 
vocate General explained the proper procedure 
in this manner: 

“Commanding officers are empowered to issue 
two types of letters of censure, punitive letters 
and administrative letters; the authority to is- 
sue the former is found in UCMJ, Aricle 15, and 
the authority to issue the latter is Par. 128c, 
MCM, 1951. Administrative letters of censure 
are issued for corrective purposes, to further the 
efficiency of the command, and not as a penalty ; 
they are not to be made a part of or filed in the 
addressee’s official record. On the other hand, 
punitive letters of censure, as authorized by 
UCMJ, Article 15, are issued for disciplinary 
purposes and are made a part of and filed in 
the addressee’s official record. A punitive let- 
ter of censure may be issued only after the ad- 
dressee has been informed in writing of the 
projected action and the facts upon which it will 
be based and given an opportunity to submit a 





19. For discussion of Officer Discipline as related to non-judicial 
punishment, see Gray, Judicial and Non-Judicial Aspects of 
Officer Discipline, U. S. Naval Institute Proceedings, Apr. 1955. 

20. Article 15, UCMJ; See also ACM S-8021, Deel, 14 CMR 700 
wherein a commanding officer improperly punished an accused 
under Article 15 with both extra duties and restrictions. 

21. OP. JAGN 1951/28, 12 October 1951, 1 DIGOPS, p. 382 (Non- 
Judicial Punishmnt § 11.1). 

22. OP JAGN 1952/144, 13 October 1952, 3 DIGOPS, p. 584 (Non- 
Judicial Punishment § 11.9). 
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written statement within a stipulated reason- 
able time setting forth any cause why the pro- 
jected action should not be taken. Any such 
statement submitted by the proposed ad- 
dressee shall be considered prior to addressing 
any punitive letter of censure to him.” 

Under the provisions of Paragraph 135 MCM, 
1951, suspended sentences may be imposed as 
nonjudicial punishment; however, in the opin- 
ion of the writer, it is improper, and probably 
illegal, to effect any pyramiding of punishments 
(e. g., 6 days confinement on bread and water, 
reduction in rating of two grades, or a combi- 
nation of reduction in rate with confinement) by 
ordering execution of a suspended sentence at 
the same time that punishment is awarded at 
“Mast” for a subsequent offense. Suspended 
sentences are therefore considered inappro- 
priate except in rare cases, as “Mast” punish- 
ments. If awarded, however, the suspension 
must be for a definite period and should not 
extend beyond six months.” 

Another type of sentence which should be 
rarely imposed, in the opinion of the writer, is 
reduction to the next inferior grade. In times 
when advancements are difficult to come by, this 
punishment may be as severe in its indirect ef- 
fect upon the enlisted man as any punishment 
which can be inflicted by a court-martial which 
the command may convene. In the case of a 
‘married man, this punishment is invariably 
borne by his family to a greater degree than the 
offender. Reduction in rate, properly should 
be imposed only upon those guilty of offenses 
which conclusively demonstrate that the 
offender cannot be relied upon to carry out the 
military duties of his rating. 

At the conclusion of each case, the command- 
ing officer is required to inform the offender that 
he has a right to appeal his case within a reason- 
able time to the next superior authority (Par. 
134, MCM, 1951,) who may decrease the punish- 
ment awarded or set it aside. 

The commanding officer, however, is charged 
with execution of the sentence, and in the case 
of an appeal, need not await the decision of his 
superior before ordering the punishment exe- 
cuted.” Normally, if not suspended, confine- 
ment or restriction should be ordered executed 
immediately. When an appeal is made by an 





23. 1955 NS MCM, Sec. 01136. A temporary loss of rating is not an 
authorized punishment. OP JAGN 1954/195, 9 February 1954, 3 
DIGOPS (Non-Judicial Punishment § 11.7). 

24. Gray, Judicial and Non-Judicial Aspects of Officer Discipline, 
U. S. Naval Institute Proceedings, Apr. 1955, also discusses indirect 
effects of officer punishments. 

25. Art. 15d UCMJ; Par. 131¢ MCM, 1951; see 1955 NS, MCM, 0101d 

regarding deferral of punishment. 
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offender, the record of the case is removed from 
the Unit Punishment Book (Appendix 3a, 
MCM) and forwarded to the commanding of- 
ficer’s immediate superior in command. ‘the 
required entries must be made as soon as prac- 
ticable after the conclusion of “Mast”, to avoid 
any delay which might interfere with the appeal 
procedure.” 

Publication of the awarding of non-judicial 
punishment at “Mast” may be made in the form 
of a “Notice” or it may be read to the comple. 
ment of the command at “Quarters” as part of 
morning orders, but such publication is not re- 
quired. : 

In spite of the many changes wrought by 
UCMJ and the ill-advised endeavors of some 
persons unfamiliar with the necessities of mili- 
tary organization and discipline to abrogate 
entirely the commanding officer’s authority to 
impose punishment, “Mast” remains the Navy 
commanding officer’s most important tool for 
enforcement of discipline and enhancement of 
morale: * 


«“* * * the commanding officer of the ship is a 
legally constituted authority vested with the power 
to administer punishments which restrict the free- 
dom of his subordinates. The commanding officer 
exercises this function at Captain’s Mast, which is 
in effect an open hearing and a chamber of counsel. 
It is here that the Captain shoulders the burden 
for the possible deficiencies in the leadership of his 
division officers, as well as rightfully assuming the 
responsibility that has grown beyond the scope 
of those officers. Captain’s Mast provides an op- 
portunity for a display of leadership which is 
unsurpassed; here the incorrigibles and recalci- 
trants appear together with the first offenders 
and the men of good records. The Captain, draw- 
ing on past experience and exhibiting a discerning 
discretion to reach a just decision, may award 
punishment legally within his powers; may re- 
mand the offender to a court-martial under his 
jurisdiction having greater powers of punishment, 
should the offense so warrant; or may institute 





26. 1955 NS, MCM, 0101e requi that appeals be made within a 
reasonable time. Fifteen days exclusive of transmission time is 
regarded as a reasonable time for taking an appeal. 

27. The Department of Defense has recently forwarded to the Con- 
gress a recommended amendment to Article 15 and other parts 
of UCMJ as part of its 1955 legislative program. The proposed 
changes to Article 15 would increase the authority of all com- 
manding officers so as to allow the awarding to enlisted men of 
their command 7 days confinement or the forfeiture of one half 
of one month’s pay. This proposal would also increase the pun- 
ishments for offenses authorized to be imposed upon officers by 8 
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general court-martial authority. July 1955, JAG Journal, p. 2. 

In the 1955 Annual Report of the United States Court of Mili- 
tary Appeals and the Judge Advocates General of the Armed 
Forces and the General Counsel of the Treasury on the UCMJ 
it is significant that although there were many disagreements 
as to what changes should be made in the Code, all agreed that the 
power of the commanding officer should be increased. 
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recommendation to his superior having still 
greater powers of punishment, should the offense 
be of the most serious nature. Swift and sure 
justice is the keynote of an effective Captain’s 
Mast. The hardened offender and first offender 
must alike feel that they will be dealt with sympa- 
thetically and justly; that they will not get away 
with anything nor will they be unjustly punished; 
that their case will be thoroughly explored but 
that subterfuge and evasion will net them nothing. 
Leadership in its keenest and most polished form 
is required of the Captain at mast, and the sub- 
ordinate officer can receive a lesson in practical 


leadership which can point out possible past fail- 
ures and future correct paths. 

“Mast is held not only for punishment but also 
for the purpose of public commendation of sub- 
ordinates whose work has been noteworthy and 
deserving of special attention. Personnel thus 
publicly commended provide intimate’ examples 
of the value placed on high standards, and thus 
afford the opportunity for the establishment of a 
goal toward which others may work.” * 





28. Naval Leadership, 1948, p. 332. 
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The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued in July 1955. 








LT Walter G. Andry, USN from Inactive Duty to NSC, 
Oakland. 


LTJG Donald A. Brown, Dane from NAF, Pt. Lyautey, 
F. M. to JAG. 


CDR Stanley W. Ferus, USNR from COM 6 to RECSTA, 


Charleston. 
CDR John P. Gleeson, USN from COM 12 to JAG’s 
SCOL (Army) Charlottesville. 


CDR Harold D. Golds, USNR from COM 11 to COM- 
PHIBTRAPAC. 

LT Harrell M. Graham, USN from RECSTA, Charles- 
ton to COM 6. 

CDR Mack K. Greenberg, USN from COMSERVLANT 
to COM PRNC. 

CAPT Wilfred A. Hearn, USN from JAG to JAG’s SCOL 
(Army) Charlottesville. 

CDR Willard D. Hoot, USN from MSTS, Pacific to 
JAG’s SCOL (Army) Charlottesville. 

CDR Fred H. Kaul, USN from COM 13 to COMFAIR, 
Whidbey. 

LTJG Emmanuel A. Metz, USNR from COMDESLANT 
to COMSERVDIV 831. 

LCDR Edward J. Piggott, USNR from COM 10 to COM 
9. 

LT Donald W. Redd, USNR from COM 11 to MAR- 
CORB CAMPEN. 

CDR Herbert T. Schmidt, USN from COM 15 to COM- 
SERVLANT. 


MAJ Paul W. Seabaugh, USMC from JAG (PG SCOL) 
to CG, MARCORB, CAMPEN. 


CDR Thomas P. Smith, USN from MARCORB 
CAMPEN to JAG’s SCOL (Army) Charlottesville. 

CDR George F. Stearns, Jr., USN from CINCNELM to 
COM 6. 

ENS William S. Tager, USNR from SCOLNAVJUS- 
TICE, NPT., R. I. to JAG. 

MAJ Marion G. Truesdale, USMC from JAG (PG 
SCOL) to CG, MARCORB, CAMLEJ. 

COL John S. Twitchell, USMC from JAG to 83d MAR- 
DIV, FMF. 

LCDR John VanOhlen, USN from COMNAYV, Marianas 
to NAVSTA, Seattle. 

CDR Dick M. Wheat, USN from MSTS, London to JAG. 


MILITARY JUSTICE DIVISION 
EXECUTIVE ORDER 10628 


(RESTORING LIMITATIONS UPON PUNISH- 
MENTS FOR VIOLATIONS OF ARTICLES 82, 85, 
86 (3), 87, 90, 91 (1) and (2), 118, and 115 OF 
THE UNIFORM CODE OF MILITARY JUSTICE) 
“By virtue of the authority vested in me by Article 

56 of the Uniform Code of Military Justice (established 

by the Act of May 5, 1950, 64 Stat. 107), and as Presi- 

dent of the United States, it is hereby ordered as follows: 

1. The suspension of limitations upon punishments 
for violations of Articles 82, 85, 86 (3), 87, 90, 91 (1) and 
(2), 113, and 115 of the Uniform Code of Military 
Justice, made by Executive Order No. 10247 of May 
29, 1951, is hereby terminated as to offenses committed 
after the effective date of this order. 

2. Punishments for offenses in violation of these 
Articles by persons under the command of, or within 
any area~controlled by, the Commander-in-Chief, Far 
East, or any of his successors in command, committed 
on and after the effective date of this order shall be sub- 
ject to the limitations prescribed by the Table of Maxi- 
mum Punishments, paragraph 127c, Manual for Courts- 
Martial, United States, 1951, as amended by paragraphs 
2 and 3 of Executive Order No. 10565 of September 28, 
1954. [Nov. 1955, JAG Journal, p. 23] 

3. This order shall become effective on the twentieth 
day after the date thereof.” 


[s] Dwicut D. EISENHOWER, 
THE WHITE HovussE, August 5, 1955. 
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NEW LOOK IN INVESTIGATIONS 





Commander W. C. Kiracofe, USN 


Cdr. Kiracofe is the Head of the Investigations 
Branch, Office of the Judge Advocate General. — 





HE 1955 NAVAL SUPPLEMENT to the 

Manual for Courts-Martial, which will be- 
come effective 1 December 1955, contains a num- 
ber of changes affecting naval fact-finding 
bodies, more commonly referred to as courts of 
inquiry or investigations. A discussion of these 
changes at this time may help clarify some of 
the problems which can arise with their pub- 
lication to the service. 

Certainly no innovation will have greater 
practical significance than the “injury report.” 
This report, which will be printed and made 
available for general use as NAVJAG 486, has 
been designed primarily to reduce paper work 
formerly involved in conducting investigations 
of injuries under the provisions of the 1951 
Naval Supplement. The regulations make it 
clear that the injury report was not instituted 
with the idea of dispensing in any degree with 
the reporting of any and all facts pertinent to 
so-called misconduct and line of duty determina- 
tions. Item 14 of the report provides a limited 
amount of space for the recital of facts. If this 
space is insufficient for a complete report, addi- 
tional pages should be appended as necessary. 
When there is material conflict in evidence fur- 
nished the officer investigating an injury, this 
conflicting evidence should be cited. Where, for 
example, it appears that speed was a factor con- 
tributing to an automobile accident, any sub- 
stantial variance in estimates of speed should be 
set out in the report and identified with the 
names of the witnesses furnishing the estimates. 
The same applies to opinions as to intoxication 
of a vehicle operator, a subject which appears 
particularly prone to sharply conflicting views. 
In this connection, the officer gathering the facts 
necessary for the completion of an injury report 
should keep in mind the fact that once he finds 
evidence tending to support a determination of 
misconduct, the regulations rule out the report- 
ing of the incident by means of an injury report 
and require the appointment of a formal or in- 
formal investigation, as those terms are defined 
in the 1955 Naval Supplement. 
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When any incident requires the appointment 
of a fact-finding body, as where death follows 
an injury or a misconduct finding appears pos- 
sible for any one individual involved, the inves- 
tigative record or report should contain mis- 
conduct and line of duty findings as to all naval 
personnel killed or injured. The submission 
of separate injury reports in such cases can 
only result in duplication of effort and unneces- 
sary administrative handling. Where, however, 
a single incident does not require the appoint- 
ment of a fact-finding body, separate injury 
reports should, of course, be submitted for each 
person whose injuries require misconduct and 
line of duty determinations. 

Some clarification may be helpful as to specifie 
situations which preclude use of the injury re- 
port. Section 0404 of the 1955 Naval Supple- 
ment provides certain conditions requiring the 
appointment of a fact-finding body (in lieu of 
reporting the facts by an injury report) as 
follows: 

““(1) There is indication that a finding of “not 

line of duty’ conceivably could be made. 

“(2) There is indication that a finding of 

“misconduct” conceivably could be made.” 

Existence of either of the above conditions 
makes the injury report unacceptable as a basis 
for favorable findings. It is apparent therefore 
that an injury report will not suffice in a case 
where an injured man is AWOL at the time of 
an accident, or where there is evidence that he 
was intoxicated while operating a vehicle in- 
volved in an accident. This is true despite the 
fact that either of these conditions does not per 
se result in an unfavorable determination and 
despite the fact that the injury report provides 
space for indicating existence of AWOL and 
intoxication. Presumptions in favor of the in- 
jured person notwithstanding, it also follows 
that any intentionally self-inflicted injury, 
whether performed with apparent bona fide sui- 
cidal intent or otherwise, should be reported 
upon by a fact-finding body rather than by means 
of an injury report. : 

“(3) Inthe discretion of the commanding of- 

ficer or higher authority, when the interest 
of the service or the individual concerned 
will be best served thereby.” 
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This condition was inserted to give the com- 
mand discretion in any case in ordering a fact- 
finding body, in lieu of reporting the matter by 
an injury report. If naval property is destroyed 
by fire, explosion or other agent of unusual or 
doubtful origin, it is evident that the appoint- 
ment of a fact-finding body to investigate will 
be the proper procedure to follow as it has been 
in the past. The injury report was never in- 
tended as a substitute for the reporting of facts, 
which require investigation by a fact-finding 
bedy irrespective of whether personnel are in- 
jured. Indeed, it may be stated as a general rule 
that use of the injury report is restricted to those 
clear cases where the sole purpose of the inquiry 


is to provide factual basis for “not misconduct” _ 


and “in line of duty” findings. The possibility 
of disciplinary action may convince the com- 
manding officer or officer in charge that a fact- 
finding body should be ordered in a case involv- 
ing injuries. In this connection, it should be 
borne in mind that when the conduct of person- 
nel is subject to inquiry in any manner which 
may result in disciplinary action or may jeop- 
ardize personal reputation or professional stand- 
ing, such individual should be designated a party 
and accorded his rights as such. The injury 
report procedure provides no such opportunity. 
So, too, the possibility of a claim by or against 
the government, as where a member of the naval 
service is injured in the course of his employ- 
ment while operating a government vehicle in- 
volved in an accident with a privately-owned 
vehicle, should persuade the command to appoint 
a fact-finding body rather than to rely upon an 
injury report. 3 

“(4) In all cases of death specified in 
Section 0401.” 

This condition needs little elaboration beyond 
the statement that an injury report may not be 
utilized in a death case. Where an injury is so 
serious that death is likely to result, a fact-find- 
ing body should be appointed at the outset in 
order to avoid the necessity of a belated investi- 
gation. 

“(5) Whena member of the Naval or Marine 
Corps Reserve on active duty for training 
or engaged in inactive duty training as 
authorized by competent authority, dies, 
is injured or contracts a disease which re- 
quires hospitalization or which may result 
in a claim against the government.” 

When this provision is read in context with 
Section 0404, 1955 Naval Supplement, it should 
not be understood as requiring the appointment 
of a fact-finding body where none was required 
under the provisions of the 1951 Supplement or 


356441—55——_2 


by current directives affecting such personnel 
(BuMed Instruction 6320.14 of 17 February 
1954; MarCorps Memorandum 15-50 of 7 
February 1950). Insofar as ruling out use of 
the injury report in cases involving Reserve per- 
sonnel on active duty for training or engaged in 
inactive duty training, special considerations 
relating to entitlement of such personnel to the 
benefits of Public Law 108, 81st Congress (34 
USC 855c-1), require the appointment of fact- 
finding bodies in these cases. 

Other notable changes in the rules and regu- 
lations affecting fact-finding bodies will be ap- 
parent to the readers of Chapters II, III, IV 
and V of the 1955 Naval Supplement. The gen- 
eral term “Investigation”, used to describe fact- 
finding bodies other than Courts of Inquiry, is 
subdivided into two categories, i. e., formal in- 


- vestigations, which are those fact-finding bodies 


directed to take testimony under oath and record 
their proceedings verbatim, and informal in- 
vestigations, which are not so directed. With 
respect to informal investigations, the regula- 
tions provide that they may be ordered verbally 
unless a party is to be designated at the outset. 
While the regulations further dispense with the 
requirement that verbal orders of this type be 
confirmed in writing, appointing authorities 
may find it good practice to continue the pro- 
cedure of issuing written appointing orders. In 
those instances where it is necessary to perform 
travel to obtain facts necessary for the comple- 
tion of an injury report, the officer so assigned 
should possess authority to proceed as a fact- 
finding body in the event that evidence is ob- 
tained which precludes use of an injury report. 

Formerly it has been the practice of many 
appointing or reviewing authorities, in their 
action on a record, to indicate in general terms 
that disciplinary action has been or will be 
taken in a given case. The new regulations will 
require that the specific nature of this action be 
indicated in the endorsement on the record. If 
a man has been ordered to trial by summary 
court-martial, the new regulations, in effect, 
require that this information be included in the 
action on the record. If trial has been held and 
sentence has been announced, the nature of the 
offense and the punishment adjudged should be 
indicated. Information of this character is of 
concern to the Bureau of Naval Personnel in 
the performance of its disciplinary responsi- 
bilities. 

Perhaps no single error in the conduct of 
investigations causes greater concern to the De- 
partment than the failure of a fact-finding body 
to designate an individual a party and accord 
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him his rights as such. Apparent reluctance 
or oversight in taking this action, when it be- 
comes appropriate, frequently works a hardship 
upon the individual concerned, particularly 
where subsequent review of the record indicates 
that some adverse action against him is in order. 
While he is afforded the opportunity of examin- 
ing the record and presenting a statement or 
other material in rebuttal, the dispersal of wit- 
nesses after an investigation makes the submis- 
sion of additional or rebuttal evidence more 
difficult. Section 0304e of the 1955 Naval Sup- 
plement contains comment on this matter with 
the view of avoiding such omissions by the 
fact-finding body or, when they occur, having 
corrective action taken by the appointing au- 
thority at the earliest opportunity. 

The rule that in order to support a determina- 
tion of misconduct, there must be a showing that 
wrongful conduct was the proximate cause of 
death or injuries, has been followed uniformly 
in the naval service in the past. The new regu- 
lations provide an exception to the proximate 
cause rule in the case of stolen or misappropri- 
ated vehicles. Persons killed or injured while 
knowingly and voluntarily participating in the 
taking or use of such vehicles, either as opera- 
tors or passengers, will normally be deemed to 
have incurred death or injuries as the result of 
their own misconduct, irrespective of interven- 
ing causes such as the wrongful conduct or neg- 
ligence of another individual. While the act of 
wrongfully taking or using vehicles of this de- 
scription may often be only remotely contribu- 
tory to an accident, the regulations will in effect 
establish a conclusive presumption of miscon- 
duct upon a showing that the individual in ques- 
tion took part in the taking of the vehicle, or 
voluntarily participated in its use knowing it 
to have been stolen or wrongfully appropriated. 
Change will be found in the regulations re- 





lating to “material interference with the per. 
formance of military duties”. In this connec. 
tion, the regulations provide, as they did in the 
1951 Naval Supplement, that injury or disease 
incurred while absent without leave materially 
interfering with the performance of military 
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duties, will be considered to have been incurred §f iw: of 1 
“not in line of duty”. Whereas the old regula-§ transfer 
tions provided that, generally, material inter-§ ‘* * ' 
ference did not result from a “brief absence”§ “Inco 
during which no specific duty assignment was !et‘er re 
made, the new regulations provide that, gener- § ** follon 
ally speaking, an absence in excess of 24 hours ‘(a 
will be considered to be a material interference Art 
in the absence of evidence establishing the con- ear 
trary. The practical application of this rule ps 
will make it incumbent upon the appointing au- “(b 
thority of an investigation to so indicate in his aa 
action on the record, when he considers material ‘(e 
interference to have resulted in cases involving ant 
absence of 24 hours or less, or when he considers adi 
that no materjal interference resulted in cases po’ 
involving absence in excess of 24 hours. No AD 
change appears likely in existing case law hold- wi 
ing that unauthorized absence beginning with ns 
breaking restriction, or similar offenses, will vt 
be deemed material interference with the per- 2 
formance of military duties, irrespective of the ee 
duration of the absence. oe 
Chapters II, III, IV and V of the 1955 Naval 13 
Supplement have been reorganized somewhat of 
for the purpose of facilitating location of de- ay 
sired references. Chapter II deals in general B 
with problems of concern to appointing and re- w 
viewing authorities; Chapter III with proce- A 
dural matters relating to courts of inquiry and es 
investigations ; Chapter IV with problems relat- ‘ 
ing specifically to misconduct and line of duty de- Yi 
terminations; and Chapter V with special fact- g 
finding problems which arise according to the - 
subject matter under inquiry or investigation. le 
t 








NON-JUDICIAL PUNISHMENT—Power of a commanding officer to 
set aside non-judicial punishment previously administered by 
him. 
@ Several questions concerning the authority of an of- 
ficer who has imposed non-judicial punishment to sub- 
sequently set aside the executed punishment and order 
restoration of rights, privileges, and property affected 
were recently presented to the Judge Advocate General 
for his opinion. 

“The pertinent factual background is as follows: 
On 13 December 1954 the commanding officer of a bat- 
talion reduced five enlisted men from pay grade E-2 


JAG JOURNAL 






to pay grade E-1 as non-judicial punishment for viola- 
tion of two general orders. One of the five appealed 
immediately, and his rating was restored by the com- 
manding general. In March of 1955 a second of the 
five appealed, but his appeal was denied upon the grounds 
that it was neither meritorious nor timely. In May of 
1955 several enlisted men in another battalion were 
awarded non-judicial punishment for violations of the 
same general orders. Their punishments were materi- 
ally less severe than the loss of ratings awarded the five. 
The battalion commander who awarded the loss of rat- 
ings concluded that the punishments of 13 December 1954 
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were more severe than the punishments awarded by the 
other commander for the same offense, and that it 
would be a clear injustice to permit his original action 
to stand. On 8 June 1955, in writing, he purported to 
set aside the non-judicial punishments awarded by him 
on !3 December 1954 and to restore all rights, privileges 
ani property affected by the reductions. Meanwhile 
twc of the four men affected by his action had been 
transferred from his command.” 

oe * * 

“In conclusion, the questions presented by * * * [the 
letter requesting this opinion] are restated and answered 
as follows: 


‘(a) Is the power of a Commanding Officer under 
Article 15 (d), UCMJ, to set aside non-judicial 
punishment previously administered by him limited 
to an appellate proceeding?’ 

ANSWER: No. 

‘(b) Is there a point at which non-judicial punish- 
ment becomes final? 

‘(c) If non-judicial punishment ever becomes final 
and not subject to being set aside by the officer who 
administered it or his successor in office, at what 
point does this occur?’ 

ANSWER: Non-judicial punishment becomes final 
when executed unless set aside on appeal. But it 
never achieves such finality as to prevent relief 
upon a showing of clear injustice. It may be that 
because of passage of time an action setting aside 
punishment under authority of Article 15 (d) and 
135a, MCM, 1951, would not be practicable. In such 
event the ‘reasonable time’ regulation of paragraph 
134 would be applicable and would authorize denial 
of this form of relief. But the accused could then 
apply to the Secretary of the Navy, through the 
Board for Correction of Naval Records, for relief 
under Section 207 of the Legislative Reorganization 
Act of 1946. This Act authorizes the correction of 
any naval record where such action is necessary to 
correct an error or remove an injustice. It should 
be unnecessary to emphasize that denial of relief 
under Article 15 (d) and 135a, MCM, 1951 on the 
grounds that aplication therefor is not timely should 
not be based on mere passage of time, no mater how 
lengthy, if granting of the relief is otherwise prac- 
ticable. 

‘(d) Does the fact that other Commanders award 
punishment materially less severe for similar of- 
fenses constitute a ‘clear injustice’ in the sense 
of Paragraph 135a, MCM, 19517’ 

ANSWER: It is the opinion of the Judge Advocate 
General that mere disparity in punishment, how- 
ever great, does not constitute a clear injustice 
in the sense of 135a, MCM, 1951. Such differences 
occur quite frequently.. The power to set aside was 
added to correct ‘the rare cases of injustice which 
might arise under [Article 15].’ * * * 

‘(e) In setting aside non-judicial punishment pre- 
viously adniinistered by him, is the conclusion of 
a Commanding Officer, to the effect that such pun- 
ishment resulted in a ‘clear injustice’ subject to 
review? If so by whom?’ 








ANSWER: No. Once the action is accomplished 
it is final and irrevocable. A reviewing authority 
cannot vary the result even though he might con- 
clude that the commanding officer’s action was 
founded on erroneous reasoning. 

‘(f) In the instant case, is the action of the Com- 
manding Officer in setting aside, for the reason 
stated, non-judicial punishment administered six 
months previously a valid action?’ 

ANSWER: Yes.” 


JAG:1:2:JBM:rm, 11 August 1955. 


RETIRED PERSONNEL—Active participation in politics of foreign 
state. 


@ “* * * Your letter requests an opinion from the 
Judge Advocate General on the question as to whether 
you, as a regular retired enlisted man with 30 years’ 
service, are precluded from running for the elective 
office of Mayor of the town of Nasugbu, Batangas, 
Philippine Islands and whether election to and assump- 
tion of that office would affect your retired pay. 

“This identical legal question, which also involved 
the election of a retired naval enlisted man as Mayor 
of a town in the Philippines was the subject of an 
opinion of this office dated 18 October 1951 in which 
it was held that retired enlisted personnel are not per- 
mitted to accept office under any foreign state and that 
the acceptance of such office terminates one’s entitle- 
ment to receive retirement pay. The office of Mayor 
in the case presented was interpreted as an office under 
a foreign state. This opinion was based on an inter- 
pretation of Article 1, Section 9, Clause 8 of the Con- 
stitution of the United States which reads as follows: 


‘No title of Nobility shall be granted by the United 
States: And no person holding any Office of Profit 
or Trust under them, shall, without the Consent 
of the Congress, accept any present, Emolument, 
Office or Title of any kind whatever, from any 
King, Prince or foreign State.’ 


“In view of the foregoing Constitutional provision, 
the acceptance of the office of mayor of the town of 
Nasugbu, Batangas, Philippines, while retaining the 
status as a retired enlisted man of the U. S. Navy 
would not be authorized although there would be no 
legal prohibition in ‘running’ for the office involved. 
Upon election and assumption of the office, however, 
payment of retired pay as a retired enlisted man of the 
U. S. Navy would in the opinion of this office not be 
authorized.” 


JAG:II:1:HJL:gge, 8 July 1955 


COMBAT RETIREMENT BENEFITS—eligibility for 


@ The opinion of the Judge Advocate General was 
requested on the legality of denying benefits of combat 
retirement to Commander S_-. He was retired on 
1 March 1954 and at that time the increased benefits 
under the combat retirement provisions in his case had 
been approved by The Navy Department. The Navy 
Department Board of Decorations and Medals recom- 
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mended subsequent to 1 March 1954 that he not be 
accorded the benefits of combat retirement. 

“The recommended action of the Board is a reversal 
of a previous recommendation of the Board in the case 
of Commander S__ approved on 3 November 1949 by 
the then Secretary of the Navy, Dan A. Kimball, in 
which a determination was made that Commander S-_- 
was entitled to the benefits accorded by law to officers 
who have been specially commended for performance of 
duty in actual combat. The Board points out that its 
prior recommendation in Commander S_- case was 
reluctantly recommended at that time and was based 
upon a ‘legal technicality’. The files indicate that the 
earlier determination 3 November 1949 was based upon 
standards then effective by which all personnel on 
board an aircraft carrier were considered in actual com- 
bat when the combat air patrol of that carrier is actually 
engaged in an action provided such combat air patrol is 
under the fighter direction of that carrier. On 23 April 
1954, however, the Assistant Secretary of the Navy for 
Air approved a policy for adjudication of combat retire- 
ment benefit cases which included the following: 


‘It is considered that the officer must con- 
tribute materially to the combat efficiency of his 
ship or unit, or actually participate in the combat 
in a responsible position in order to be eligible.’ 


The Board, in accordance with the foregoing revised 
standards now states an opinion that Commander S-_- 
did not contribute materially to the combat efficiency of 
the U. S. S. Bunker Hill, to which he was attached, and 
was, in fact, not even exposed to combat of any kind 
other than a combat air patrol action which was forty 


(40) miles away from the ship. The Board accordingly 
recommends that subject officer not be accorded the 
benefits of combat retirement. 

“A determination by the Secretary of the Navy as to 
eligibility for combat retirement benefits in the case of 
subject officer based upon approved Navy Department 
standards then effective had been made on 3 November 


1949. Subject officer having been retired on 1 March 
1954 a legal question arises as to whether the Secretary 
may now revise the prior determination of the Secretary 
of the Navy based upon revised standards as to eligi- 
bility for combat retirement benefits which were issued 
on 23 April 1954, after subject officer’s retirement. 

“Section 412 (a) of the Officer Personnel Act of 1947 
as amended (61 Stat. 874; 34 U. S. C. 410n) provides in 
pertinent part as follows: 


‘All officers of the Navy, Marine Corps and the 
Reserve Components thereof, who have been 
specially commended for their performance of 
duty in actual combat by the head of the executive 
department under whose jurisdiction such duty 
was performed, when retired, except officers on a 


promotion list who may be retired for physica] 
disability, shall, upon retirement, be placed won 
the retired list with the rank of the next higher 
grade than that in which serving at the time oj 
retirement * * *” (Underscoring supplied.) 


a * * * ae 


“Generally, where a determination required by a 
statute has been made by any executive officer having 
jurisdiction of the matter, it cannot be re-opened, set 
aside and a different result ordered by any successor of 
such officer except for fraud, manifest error on the face 
of the proceedings, such as mathematical miscalculation, 
or for newly discovered evidence. (Rollins & Presbrey 
v. U. S. 23 Ct. Cls. 123.) It has been stated that the 
convenience and interests of the government and the 
rights of claimants require uniformity and certainty 
and the well considered decision of the head of a depart- 
ment ought only to be reversed upon clear evidence of 
mistake or wrong (10 Op. Atty. Gen. 68). Finality of 
administrative decision would appear to be most im- 
portant in those cases wherein a change of status has 
occurred such as retirement carrying with it distinct 
privileges and rights. Thus, the Attorney General has 
held that when the Secretary of the Navy has exercised 
his judgment by transferring a man to the Fleet Naval 
Reserve, his eligibility has been established in the only 
way provided by law and the act of the Secretary, in 
the absence of circumstances amounting to fraud, or 
mistake of law or fact amounting to inadvertence, is 
final, and is conclusive upon everybody including the 
Secretary himself and his successors in office (34 Op. 
Atty. Gen. 250). 


“Applying the foregoing legal principles to the pres 
ent case it is clear that there were no circumstances of 
fraud or mistake of fact or law in the determination 
made by the Secretary on 3 November 1949 in the case 
of Commander S—. Further, the present recommenda- 
tion, which would if approved reverse the earlier deter- 
mination, is not based upon any newly discovered evi- 
dence in the case. To the contrary, it is also clear that 
the change in the recommendation of the Board, upon 
which reversal of the prior Secretarial action is sought, 
is based solely upon the new standards for combat retire- 
ment eligibility approved by the Secretary on 23 April 
1954, a date after the officer’s retirement at which time 
his status in this respect had become fixed by operation 
of law. The Secretary of the Navy therefore having 
exercised his judgment on 3 November 1949 granting 
combat retirement benefits to subject officer under the 
facts of his case, the act of the Secretary is final and 
conclusive and may not now be reversed by administra- 
tive act. 


coe kk 


JAG: II: 1: CFA: gjg, 30 November 1954. 
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A BRIEF OUTLINE OF THE NAVY'S 


CORRECTIONAL PROGRAM 


E. W. Manwaring 


Mr. Manwaring is the Technical Assistant, 
Corrective Services Division, Bureau of Naval 





Personnel. 
HE NAVY GAINED STATUTORY AU- 
THORITY to use probation in the first 


Articles for’ the Government of the Navy 
(1862). The term “probation”, in the Navy, is 
the equivalent of both probation (in lieu of con- 
finement) and parole (after part of the confine- 
ment has been served) in civil life. 

The naval prison (1891-1946) at Mare 
Island, California, and the one at Portsmouth, 
New Hampshire (1908) were supplemented in 
1912 by a disciplinary barracks at Parris Island, 
South Carolina. This was the Navy’s first 
rehabilitation center. During its first year, 
100 naval offenders were restored to duty on 
probation under the suspended punitive dis- 
charges adjudged by the courts, and 21 more, 
whose enlistment had expired, were recom- 
mended for reenlistment. 

When the Japanese bombed Pear] Harbor, the 
total Navy and Marine Corps strength was 
404,000, of which just 205 (1/20 of one percent) 
were general courts-martial prisoners confined 
in the two naval prisons. With the tremendous 
buildup in all the armed services by the draft, 
the number of offenders likewise increased, and 
ata higher ratio. When the prisoner population 
exceeded 5,000 in 1944, the Corrective Services 
Division was established in the Bureau of Naval 
Personnel, in Washington. At the peak naval 
strength of nearly 4 million, about 16,000 GCM 
prisoners (4/10 of one percent) were confined 
in two restraining commands, eight disciplinary 
barracks, and the two prisons. 

The Chief of Naval Personnel now has man- 
agement control of the three U. S. Naval Re- 
training Commands, at Norfolk, Virginia; 
Portsmouth, New Hampshire; and San Diego, 
California; and gives professional guidance to 
all Navy and Marine Corps brigs. At the be- 
ginning of 1955 there were 3,100 prisoners in 
the 92 brigs within the continental United 
States, 2,900 in the retraining commands, and 
68 in institutions of the Federal Bureau of 
Prisons. 


A brig, under the commanding officer of a 
Navy or Marine Corps base, may be compared 
to an Army or Air Force guard house in some 
respects, or, to a civilian jail. They house 
mainly those awaiting trial or sentencing, and 
those serving short sentences. Following ap- 
proval of the sentence by the military authority 
which convened the court, the prisoner is trans- 
ferred to a retraining command if his remain- 
ing sentence (less good time) will allow him 
to serve at least two months there. Good time, 
at a rate which increases with the length of 
sentence, is allowed on all sentences. 

The mission of a retraining command is to 


- classify all prisoners received for assignment 


(following reception and orientation periods) 
to restoration (military specialty) training for 
those desirous and capable of returning to hon- 
orable service; to discharge (vocational) train- 
ing for short-term non-restorable offenders; or 
for transfer to a federal penal or correctional 
institution for the uncooperative, or those con- 
victed of felonies or serious military offenses 
and sentenced to long terms of confinement. 
About 14% of naval offenders are convicted of 
what would be felonies in civil life; the remain- 
ing 86% are guilty of military offenses, chiefly 
some form of unauthorized absence such as 
AWOL, desertion, etc. 

RECEPTION: Upon receipt, the new pris- 
oner is placed in a reception center, and segre- 
gated from the general population for approxi- 
mately two weeks. During this time he is tested 
for mentality and aptitude, attends lectures 
dealing with his status and time at the Com- 
mand, and is interviewed by members of the 
staff. At the end of the period all information 
available and obtained is compiled as a case his- 
tory on each individual. 

CLASSIFICATION AND ASSIGNMENT: 
Upon completion of reception period, the case 
history is reviewed by a Classification and As- 
signment Board, which also interviews the pris- 
oner, to discover the basic problem underlying 
his current offense, and to determine the degree 
of custody required and the proper course of 
corrective treatment. The prisoner may then 
be assigned to any phase of the retraining pro- 
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gram, transferred to a naval hospital, or recom- 
mended for transfer to federal custody. 

ORIENTATION: All prisoners go through 
the orientation period of approximately four 
weeks, except those awaiting immediate trans- 
fer, and those too mentally disturbed or re- 
tarded to benefit. The psychiatrist on the staff 
is a member of the Classification and Assign- 
ment Board, and his recommendations are fol- 
lowed in the program planning and treatment 
of the mentally disturbed and retarded pris- 
oners. Because his difficulty does not usually 
stem from lack of skills required of his rate, 
but rather from lack of desire to use those skills, 
the orientation period aims at squaring away 
the man’s thinking about himself; his relation- 
ship with others, including family, shipmates, 
officers; his obligation to military service in a 
democracy; and to motivate him to return to 
duty to earn a discharge under honorable 
conditions. 

EDUCATION: Basic academic education is 
given to all who are below the fifth grade level 
of accomplishment and are mentally capable of 
learning. Education in other fields is available 
in voluntary evening classes, and through armed 
forces correspondence courses. All capable 
prisoners are given intensive physical condi- 
tioning, military drills and ceremonies, customs 
and traditions of the service, and United States 
history. 

MILITARY TRAINING: Refresher training 
in basic Navy duties is given, including seaman- 
ship, gunnery, engineering; and training for 
cooks, bakers, yeomen, etc. Training for 
Marine Corps prisoners includes weapons, 
tactics, and guard duty. 

INDUSTRIES: Retraining commands are 
chiefly concerned with rehabilitation and train- 
ing for restoration to duty rather than volume 
production of manufactured or processed 
articles, but no idleness is permitted. Within 
the limits set by the qualified instructor and 
supervisory personnel on duty, all prisoners 
work full time except when assigned to the train- 
ing programs listed above. All maintenance and 
repairs for the command are done by the prison- 
ers. In addition, and depending on opportuni- 
ties locally available, prisoners are assigned to 
manufacturing, salvaging, repairing, and con- 
verting articles for government use, and per- 
form skilled and unskilled labor for contiguous 
government activities. Insofar as practical, 
those destined for return to duty are assigned to 
work related to the duties they will perform in 
the service, while those to be discharged receive 
vocational training on the job. It is significant 
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to note that the Works Division is under the 
operations officer who is also responsible for the 
academic and military training programs. 

WELFARE AND RECREATION: The wel- 
fare of all naval personnel is of prime concern 
to the commanding officer and every member 
of his staff, since it contributes to morale, disci- 
pline, and the fighting efficiency of the ship. In 
a retraining command, the commanding officer 
is assisted in this by the Catholic and Protestant 
chaplains, the special services (recreation) 
officer, the American Red Cross field represenia- 
tive, and other specialists. 

There is complete freedom to attend divine 
services, to receive religious instruction, and 
to consult the chaplain or other members of the 








staff on personal matters. Movies are shown 
on an average of twice a week, there is an ex- 
cellent library, and many prisoners develop 
constructive leisure time interests for the first 
time in the hobby shop. Prisoners are also is- 
sued $3.00 per month in supplies (tobacco, toilet 
articles, stamped envelopes, shoe polish, etc.) 
for their health and comfort, and up to $3.00 
additional from their own funds, if any. 
Recreational athletics supplement intensive 
physical training, and competitive group sports 
are emphasized to develop team spirit. 

CLEMENCY: Within eight months after his 
sentence is adjudged, and at least annually 
thereafter, every prisoner has the right to re- 
quest clemency and/or restoration to duty, or he 
may waive that right. If his sentence to con- 
finement is long enough, he may request a re- 
duction; if it contains a punitive discharge, he 
may request its suspension, subject to his good 
conduct for a period (usually 6 months) after 
release from confinement and restoration to 
duty. 

The prisoner’s request, the recommendation 
of the local Clemency Board, and the command- 
ing officer’s recommendation all become part of 
the prisoner’s case history. This is forwarded 
via the Chief of Naval Personnel or Com- 
mandant of the Marine Corps for full considera- 
tion by the Naval Clemency Board, in Washing- 
ton, for appropriate recommendation to the 
Secretary of the Navy. The Secretary’s action 
may include one or more of the following: 
remission of discharge for restoration to duty on 
probation, mitigation of discharge from dishon- 
orable to bad conduct, restoration of part of 
the loss of pay adjudged, or reduction in the 
period of confinement. 

ADMINISTRATIVE DISCHARGE: Some 
prisoners are committed to retraining com- 
mands whose sentences do not provide for dis- 
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charge upon completion of confinement. Most 
of these are returned to duty, though their sub- 
sequent records in service are consistently less 
sa‘isfactory than those restored by clemency 
action. A few not sentenced to discharge are 
nevertheless found totally unfit for military 
sevice by reason of drug addiction, homosex- 
u: lity, low mental level, psychiatric reasons, etc. 
T ese are considered by the Administrative Dis- 
charge Board, and appropriate action in each 
cose is recommended to the Chief of Naval Per- 
sconel or the Commandant of the Marine Corps. 

RESTORATION: Men restored to duty are 
ecuipped (and charged) with a full initial outfit 
of clothing, given transportation, meal tickets, 
and ordered to their new duty station, usually 
for immediate further assignment to sea or over- 
seas bases. Their records are forwarded by 
mail with a copy of their orders. They are not 
reassigned to the same ship or unit where they 
previously offended. 

DISCHARGE: Those who are discharged are 
encouraged to send home for their own civilian 
clothing for release but otherwise are given 
suitable civilian outer clothing, including over- 
coat if necessary, not to exceed $30.00 in cost; a 
gratuity not exceeding $25.00 if otherwise with- 
out funds; and transportation home, or to place 
of enlistment if nearer. 

From wishful thinking, too many prisoners 
believe they can refuse restoration to duty, thus 
avoiding their obligation to serve their country 
honorably, and later have the punitive discharge 
changed administratively to a better one which 
will remove the stigma, and give them all vet- 
erans’ benefits. This is not true. Thousands of 
discharged men have requested relief, citing 
secret shame, scorn by family and friends, im- 
possibility of holding a good job; and they sub- 
mit evidence of good character and good conduct 
since the discharge. However, the system of 
review of courts-martigl so well protects the 
legal rights of the accused that only one punitive 
discharge legally executed under the Uniform 
Code, effective in 1951, has ever been changed. 

STAFF: The staff at retraining commands 
consists of Navy and Marine Corps officers and 
enlisted men especially selected for this duty in 
accordance with reasonable criteria established 
by the Chief of Naval Personnel and the Com- 


mandant of the Marine Corps. For enlisted per- 
sonnel, these include certain minimum stand- 
ards of age, stability, maturity, intelligence, 
previous record, and length of service. Civilian 
personnel include a professional penologist, one 
or more clinical psychologists, a supervisor of 
education, a classification specialist and assist- 
ants, some clerical personnel, and foremen- 
supervisors for maintenance, manufacturing, 
and vocational training. 

The Navy personnel are generally responsible 
for administration of the command and opera- 
tion of the program, and Marine Corps person- 
nel for all military training, for internal control, 
and perimeter security. 

Confinement long ago replaced keelhauling 
and flogging in the Navy, and is authorized as 
a punishment under the Uniform Code of Mili- 
tary Justice. But confinement alone, either in 
a hospital or a prison, does not necessarily bene- 
fit the individual—his improvement is the pur- 
pose of the program of treatment in either place. 
Of those naval offenders who think they have 
reached the “end of the line” of discipline when 
they reach the retraining command under a 
sentence which includes a punitive discharge, 
about half are motivated for further useful 
service and request suspension of the discharge. 

In some cases, of course, the serious nature 

of the offense, or an established pattern of minor 
offenses, makes their retention in the service 
undesirable; their requests are denied. But it 
is heartening to report that, of those “end-of- 
the-liners” restored to duty by the Secretary 
of the Navy, more than two-thirds satisfactorily 
complete the probationary period. In those 
cases the punitive discharge is automatically 
remitted, and they continue in the service or 
are separated under honorable conditions. The 
many personal letters to members of the staff 
indicate that those who are discharged have 
returned to society as better citizens for the 
retraining experience, better adjusted to face 
their responsibilities, and no longer bitter at the 
naval service. Letters from dischargees and 
their employers prove that the vocational train- 
ing given produces individuals who support 
themselves and their families, and who pay 
taxes rather than becoming burdens on other 
taxpayers. 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the more recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for information pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





NARCOTICS OFFENSES—The defense of lack of knowledge of the 
physical p 








e@ or compositi of a habit-forming drug is 
available to persons accused of wrongful use or possession of 
narcotics. 


@ The accused was convicted by a general court-martial 
of having wrongfully used a narcotic drug in violation 
of Article 134, UCMJ. At the trial a Japanese witness 
testified that the accused had asked her to obtain nar- 
cotics for him. Later a chemical analysis of a specimen 
of the accused’s urine, voluntarily submitted, revealed 
the clear presence of morphine. 

On the accused’s behalf a Japanese girl with whom 
he had lived for approximately a year testified that after 
a quarrel, during which the accused refused to marry 
her, she had placed white “suicide powder” in two of 
his cigaret.2s he smoked and a bottle of beer he drank. 
She did not know what was in the powder, but it was 
designed to produce considerable pain. The accused, be- 
ing intoxicated at the time, gave no indication that he 
noted the presence of the foreign matter. 

Among other things the law officer instructed the 
members of the court-martial “that if the accused hon- 
estly and reasonably labored under the mistaken belief 
that the beer and cigarettes used by him on July 13 were 
not contaminated by a narcotic, he was entitled to 
acquittal.” On appeal before the Court of Military 
Appeals the accused objected that this instruction con- 
stituted prejudicial error. 

The Court noted that the initial difficulty in this field 
arises because of the paucity of information available 
in the Manual on narcotic offenses. The problem is to 
what extent the accused’s knowledge of the possession 
or use enters the picture. 

It was acknowledged that once an accused is shown 
to have possessed a narcotic substance it is presumed to 
be unlawful. Nevertheless, the Court was of the opinion 
that a lack of knowledge is available as a defense to 
one accused of wrongfully using or possessing a nar- 
cotic drug. 

There are several factual situations in which this 
defense might apply, the Court pointed out. In the 
first problem area the Court held “that the present 
conviction, based on the wrongful use of a habit-forming 
drug, cannot be sustained, if the court-martial could 
reasonably have found—under correct instructions— 
that the accused was genuinely unconscious of the 
physical presence of foreign matter in the cigarettes 
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he smoked and the beer he drank.” Furthermore «he 
Court noted that “in both wrongful use and wrongful 
possession cases, therefore, this want of knowledge n.ay 
take the form of an unawareness of the physical com- 
position of the commodity, and where that issue is 
raised, appropriate instructions are required.” 

The above areas involved ignorance of certain facts. 
The Court also stated that this defense of lack of 
knowledge could arise through mistake as well as 
through ignorance. For example, the accused might 
honestly have believed that the substance in his posses- 
sion was taleum whereas in fact it was heroin. In this 
area, the Court continued, “an honest want of knowl- 
edge—wholly apart from reasonableness—is sufficient 
for the accused to make out his defense as a matter of 
law.” A warning was noted by the Court in this area 
and that was that a mistake of law is no defense. This 
would be involved where the accused knew the substance 
possessed or used was a narcotic drug, but did not know 
such possession or use to be unlawful. 

In analyzing the instructions of the law officer in the 
instant case the Court determined that the members of 
the court-martial had been misled since “this instruction 
permitted the court-martial to convict the accused of 
having wrongfully used a habit-forming drug on the 
basis of a finding that he was negligent in failing to dis- 
cover the presence of an additional substance in the 
article he used. Thus, if the defense of want of knowl- 
edge was reasonably raised, and if the accused hon- 
estly—albeit carelessly—was unconscious of the presence 
of the drug, the members of the court were nevertheless 
required by the instruction given to return findings of 
guilty.” 

Any prejudice to the accused could only occur, the 
Court determined, if the lack of knowledge on the part 
of the accused was reasonably raised by the evidence. 
Since there was no indication that the white powder, 
testified to by Miss Oyama, contained any narcotic sub- 
stance and there was no other evidence to raise the issue, 
the Court was of the opinion that the error of the law 
officer did not prejudice the accused. The decision of 
the board of review was affirmed. U.S. v. Greenwood, 
6 USCMA 209, 19 CMR 335. 


ARTICLE 31—When a law enforcement agent asks a person sus- 
pected of a crime a question regarding the offense the suspect's 
reply is a statement, whether it consists of an oral declaration 
or a physical act, and a warning must have been given before 
such reply was made to make it admissible in evidence. 


e@ “Airman Holmes, the accused, needed gasoline for 
his car. He decided to obtain it my ‘moonlight requisi- 
tion.’ First, he got a twenty-five gallon drum, and then 
he proceeded to a parking lot at the Briggs Air Force 
Base. There, he went directly to a water sprinkler 
truck. He removed the cap and strainer from the right 
saddle gas tank. Using a rubber hose, he siphoned gaso- 
line from the truck’s tank into the drum. As the trans- 
fer was in progress, it occurred to the accused that the 











loaded d 
briefly t 


drum. ‘§ 
level of | 
“Wher 
the cab « 
parked ¢ 
was gol 
lighting 
ing thei 
dr« ssed 
other tl 
toyethe: 
fond t 
Investig 
becn cal 
‘The 
mander 
He anc 
conduct 
racks t 
and the 
shower 
shower 
Johnso 
Johnso 
bunk. 
advise 
USC § 
accuse 
worn 1 
unifor 
Johns 
that t 
Age 
identi 
smelle 
asked 
this ] 
and r 
to qu 
since 
taine 
“com 
pertz 
his [ 
trod 
conv 
two 
feitu 
The 
susp 
conv 
T 
the 






















re ~he 
ong ful 
e Nay 
l com. 
sue is 


facts. 
ick of 
ell as 
might 
JOSS es- 
n this 
cnowl- 
ficient 
ter of 
3 area 

This 
stance 
know 


in the 
ers of 
uction 
ed of 
m the 
to dis- 
n the 
nowl- 
 hon- 
sence 
heless 
igs of 


r, the 
» part 
lence. 
wder, 
> sub- 
issue, 
e law 
on of 
wood, 


im sus- 
spect's 
aration 
before 


e for 
quisi- 
then 
Force 
nkler 
right 
gaso- 
rans- 
t the 





loaded drum would be too heavy to carry. He left 





briefly to procure a dolly upon which to transport the 
drum. ‘ Shortly after returning, he decided to check the 
level of the gasoline in the drum. He lit a match. 

“When the Base firemen arrived at the parking lot, 
the cab of the sprinkler truck and that of a dump truck 
parked about two feet away were on fire. The accused 
was gone. The explosion that followed his match- 
lighting had set his pants on fire. He succeeded in pull- 
ing them off. In the process he dropped a letter ad- 
dressed to him and a plastic card case which, among 
other things, contained his identification card. These, 
tovether with the gasoline drum and rubber hose, were 
fo. nd by firemen and turned over to Office of Special 
In vestigations agents, Johnson and Del Valle, who had 
becn called to the scene. 

‘The agents telephoned the accused’s squadron com- 
mainder. At their request he came to the squadron area. 
He and the agents went to the accused’s barracks to 
co:iduct a search of his belongings. Arriving at the bar- 
racks they saw two lights on. One was in the hallway 
and the other was in the shower room. They entered the 
shower room and found the accused preparing for a 
shower. He had a large bandage around his left leg. 
Johnson and Del Valle identified themselves as agents. 
Johnson asked the accused to accompany them to his 
bunk. Neithér the agents nor the squadron commander 
advised the accused of his rights under Article 31, 50 
USC § 602. At the accused’s bunk, Johnson asked the 
accused, ‘to show * * * [him] the clothes that he had 
worn that evening.’ The accused ‘showed’ him a fatigue 
uniform, a pair of service shoes, and black socks. 
Johnson smelled these articles. It was his ‘observation’ 
that they had an odor ‘of gasoline’ about them.” 

Agent Johnson testified at the trial concerning the 
identification by the accused of the fatigue clothes that 
smelled of gasoline. Further he stated that he had 
asked the accused why the bandage was on his leg. At 
this point the defense counsel objected to the question 
and moved that all of Johnson’s “testimony relating as 
to questions and answers of the accused be stricken” 
since no warning had been given. The law officer sus- 
tained the objection and directed the court members to 
“completely disregard the testimony of this witness 
pertaining to any answer made by the accused, so far in 
his [Johnson] testimony.” Later a confession was in- 
troduced relating the entire story. The accused was 
convicted of attempted larceny and negligent damage to 
two military trucks. He was sentenced to total for- 
feitures, and confinement at hard labor for 18 months. 
The convening authority approved the sentence, but 
suspended the DD. A board of review affirmed the 
conviction. 

The Judge Advocate General of the Air Force certified 
the following questions to the Court of Military Appeals: 

“(a) In view of the state of the record, was evi- 
dence concerning accused’s identification of his cloth- 
ing admissible in evidence? 

“(b) If the above question is answered in the 
negative, did the law officer’s ruling effectively re- 
move the inadmissible evidence from the court’s 
consideration?” 

The Court of Military Appeals described the problem 
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in the first question as “whether Agent Johnson’s re- 
quest of the accused to identify his clothing is an ‘inter- 
rogation’ within the meaning of Article 31 of the Uni- 
form Code, and whether the accused’s action in comply- 
ing with the request is a ‘statement’ within the purview 
of the Article.” The Court determined that the accused 
was a suspect before he was requested to identify the 
clothing. Since in the Court’s opinion the reply of the 
accused, even though it was a physical act (pointing out 
the clothing), was an affirmative conscious act it was 
therefore within the purview of Article 31, UCMJ. 
The Court also answered the second question in the 
negative. Although it agreed the law officer could have 
meant to strike the testimony concerning the accused’s 
physical responses it was of the opinion that there was 
“at least a fair risk that the court-martial did not know 
it must disregard Johnson’s testimony concerning the 
identification of: accused’s clothing.” Resolving the 
doubt in favor of the accused the Court reversed the 


board of review. U.S. v. Holmes, 6 USCMA 151, 19 - 


CMR 277. 


SELF-INCRIMINATION—A handwriting specimen is inadmissible 
in evidence only when obtained under some form of compulsion 
from one accused or suspected of a crime. 


@ At the first trial of the accused he was convicted of 
larceny of a government pay check and of the forgery 
of the payee’s signature thereon. The evidence disclosed 
that when the accused was first questioned he was not 
warned for the first three hours of investigation and, 
further, that an unlawful promise of leniency had been 
made to him by an investigator. During this same inter- 
rogation the accused was asked to prepare certain 
examples of his handwriting, which he did. 

Because of the improper procedure followed in the 
interrogation a rehearing was ordered. At the rehear- 
ing none of the statements obtained by the interrogation 
were used. The handwriting samples, however, were in- 
troduced into evidence and formed a substantial part 
of the evidence that brought about the conviction of the 
accused for forgery at the rehearing. 

On appeal the defense counsel objected that the hand- 
writing samples should have been excluded since they too 
were tainted by the unlawful promise of leniency and 
failure to warn under Article 31. 

The Court of Military Appeals pointed out that both 
Article 31 (b) and (d) applied only to a “statement” 
obtained from an accused and that this directed these 
sections “toward testimonial utterances only.” The 
only provision that applies to the introduction of such 
evidence as handwriting samples is Article 31 (a) and 
the Court held “that a handwriting specimen is inad- 
missible only when obtained under some sort of com- 
pulsion from one accused or suspected of crime.” The 
mere fact that an accused was not warned or was prom- 
ised leniency does not forbid their admission into evi- 
dence. U.S. v. Ball, 6 USCMA 100, 19 CMR 226. 


PERJURY—tThe offense of perjury may be proved by circumstantial 
evidence if the evidence shows beyond a reasonable doubt that 
the accused falsely testified to a material matter. 


@ The accused testifying in the trial of L for assaults 
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and batteries against certain German nationals stated 
that he had been in company with L and another soldier, 
K, from 3:00 p. m. on May 16, 1954 until the three were 
apprehended by MP’s that night. Also, during that 
time the accused stated that he did not see L engage 
in any scuffles or fights other than with a German na- 
tional named Plepp. This testimony was alleged to be 
false. 

The accused was tried for perjury. . At the trial the 
prosecution called a number of witnesses who testified 
that L while accompanied by two soldiers had engaged 
in a series of assaults and batteries all prompted by L’s 
propositions to German girls for sexual companionship. 
In almost every instance, the male companions of the 
girl approached by L were provoked by him into a fight. 
The witnesses to each incident testified that the two 
soldiers accompanying L were close by and in some cases 
aided L in his endeavors. The accused was convicted of 
perjury and sentenced to a DD, total forfeitures, and 
confinement at hard labor for 2 years. 

On appeal to the Court of Military Appeals the ob- 
jection was raised that a conviction for perjury cannot 
be supported by circumstantial evidence. The Court 
agreed that this was the rule at common law. In 
discussing the subject, the Court noted, however, that “in 
many instances the only effective method by which belief, 
remembrance, impression, judgment, or opinion may be 
proved is by circumstantial evidence. * * * The real 
question is whether the evidence shows beyond a reason- 
able doubt that accused did see the fights. We conclude 
that it does.” Since the Court found the false testimony 
was about a material fact it affirmed decision of the 
board of review which upheld the conviction. U. S. v. 
Walker, 6 USCMA 158, 19 CMR 284. 


APPREHENSION—Apprehension may be proved by official record 
entries provided that appropriate regulations impose a distinct 
duty to record the fact of apprehension of a returned absentee 
if and only if, he was returned to military control against his 
will and by events and agencies wholly beyond his contol. 


@ The accused, a private in the Army, was convicted 
by a general court-martial of desertion terminated by 

» apprehension. The only evidence tending to show that 
the accused was apprehended was contained in a prose- 
cution exhibit showing an entry from a unit morning 
report. The entry in the morning report provided that 
the accused was “App civ auth Bkyln NY & rtn mil cont 
Conf Ft Jay NY EDCSA 10 Sept 54 & conf post stockade 
eff 14 Sep 54”. On appeal to the Court of Military 
Appeals an objection was raised that this entry was not 
sufficient to sustain a finding of apprehension. 

The Court was of the opinion that this entry was 
sufficient to sustain the finding of apprehension. In 
reviewing past decisions on this point the Court pointed 
out that the critical questions were whether or not Army 
regulations imposed a duty to report that the accused 
was “apprehended” and whether or not this term “ap- 
prehended” meant under these regulations “that the 
accused’s return to military control was involuntary, 
and that it was not initiated by him or by persons acting 
at his request.” Upon examining the Army Regulations 
in effect at the time of the accused’s return, the Court 
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determined that a duty to record apprehension of 2b- 
sentees did exist and that this term was properly defined. 
The Court cautioned that the present decision did not 
affect a contrary determination in the field of stipula- 
tions. Because of the possibility of a less exact meaning 
of “apprehended”? being used between the parties te 
Court was of the opinion that a more stringent request 
would still be made to prove apprehension by stipulatic 1, 
U. S. v. Simone, 6 USCMA 146,.19 CMR 272. 


BURGLARY—An intent to commit larceny may be inferred from 
an unexplained breaking and entering of a dwelling house in 
the nighttime. 


® After midnight on 18 August 1954 a man entered the 
room of an Air Force nurse through an unlocked door 
from a vacant adjacent room. The nurse awakened 
and reached for her telephone; but as she did, the min 
struck her, and after a subsequent blow which knocked 
her out of bed, he fled. A cap found in the room was 
traced to the accused. After being properly warned 
the accused admitted that he was the person sought 
after, and that the only reason he did it was “to find 
some money or something of value” since he was plan- 
ning to get married and needed funds. 

The accused was charged with burglary with intent to 
commit larceny. At the trial the defense counsel ob- 
jectéd to the admission of the pre-trial statement of the 
accused on the grounds that the evidence outside the 
confession was not sufficient to show an intent to com- 
mit larceny. This objection was overruled, the state- 
ment admitted, and subsequently the accused was con- 
victed, as charged. 

The Court of Military Appeals agreed that “military 
law also requires that the probable existence of every 
element of the offense charged, except that of identity, 
be established by independent evidence.” It also recog- 
nized, however, that seldom is criminal intent estab- 
lished by direct evidence, but rather it is more often 
inferred from the conduct of the accused. In most 
civilian jurisdictions, the Court pointed out, “it is the 
general rule that an intent to commit larceny may be 
inferred from an unexplained breaking and entering 
of a dwelling house in the nighttime.” The Court agreed 
with the board of review below that this general rule 
is sound and that it applied in this case. U.S.v. Morris, 
6 USCMA 108, 19 CMR 234. 


PRIVILEGED COMMUNICATIONS—C made by in- 
formants to public officers engaged in the discovery of crime 
are privileged except when the testimony of the informant is 
necessary to the accused’s defense. x 
INFORMANT—When informants become participants in an of- 
fense the accused is entitled to a disclosure of the informant's 
identity and his presence as a witness, just as he would be entitled 
to learn the identity and probable testimony of any other 
participant. 





@ An informant who happened to be a prisoner at an 
Army camp stockade was given some marked money by 
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Treasury Department and Army investigators. Later . 


the accused, a guard at the stockade, was taken into 
custody as he was returning tocamp. One of the marked 
bills was found on his person along with a small envelope 
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containing heroin. The accused made a voluntary state- 
ment to the effect that he had been requested by a man 
by the name of White, a prisoner and known user of 
narcotics, to buy him some narcotics. He stated that 
White had furnished the money and that he, as a 
“favor”, had bought the narcotics for him. The accused 
was brought to trial before a general court-martial for 
the wrongful possession of heroin, a habit forming drug. 

Tne defense of the accused was based on a theory of 
entyapment. He showed that he had no reputation as a 
nar-otics user or dealer. In order to further develop 
the defense an attempt was made to elicit from one of 
the treasury agents the name of and the instructions 
giv-n to the informant. The law officer sustained an 
objection to this line of questioning “on the theory that 
public policy forbids the disclosure of such information.” 

different approach was also tried by the defense. 
Having substantial information that White was the in- 
formant, the defense counsel tried at two different times 
to have him called as a witness. Both times this request 
was denied by the law officer either because the request 
was untimely or because his testimony would be either 
confidential or cumulative. 

The accused was convicted of the offense as charged 
anc: sentenced to a DD, total forfeitures, and confinement 
for five years. The conviction was affirmed by a board 
of review. On appeal to the Court of Military Appeals 
two errors were raised. “First, whether the law officer 
erred in ruling that Government witnesses were not re- 
quired to disclose the identity of, or the instructions 
given to an informant against the accused. Second, 
whether it was error for the law officer not to require 
the attendance of a witness requested by the defense.” 

The Court noted that the Manual in paragraph 1516 
provides that “communications made by informants to 
public officers engaged in the discovery of crime are 
privileged.” In addition, the Court instructed; “subject 
to certain limitations, the Court, of its own motion, 
should refuse to receive evidence of any communication 
unless it appears that the privilege has been waived 
by the appropriate governmental authorities entitled 
to the benefit of it. Manual, supra. The reason under- 
lying the rule is this: ‘To inform is a statutory duty, 
and sound public policy forbids exposing informers to 
possible, even probable evil consequences.’” An in- 
formant, however, is entitled to such secrecy only as 
long as he acts in the role of a true informant, the Court 
pointed out, and when he becomes actually involved in 
the offense, as the facts showed the informant did in 
this case, the privilege ceases. The Court concluded that 
“the accused was entitled to a disclosure of the alleged 
informant’s identity and his presence as a witness, just 
as he would be entitled to learn the identity and probable 
testimony of any other participant.” 

Even assuming the informant, in this case, was a true 
informant, there is another qualification that is appli- 
cable. The Court described it as follows: “when the 
identity of the informant is necessary or essential to 
the defense, the accused may compel a disclosure of that 
information.” The defense was based on the theory of 
entrapment and the Court pointed out that this could 
not possibly be developed without the testimony of the 
primary character in the government’s plan. The Court 


held that the offer of proof made by the defense counsel 
at the trial was sufficient to show the minimal standards 
of the defense of entrapment, and therefore the law 
officer erred to the substantial prejudice of the accused 
in so limiting the scope of cross-examination of certain 
prosecution witnesses. 

Neither could the Court understand why the law officer 
refused to allow White to testify after a proper request 
was made. The Court pointed out that he was the key- 
stone figure in the defense of entrapment and for that 
reason he should have been called. On the basis of 
these errors the decision of the board of review was 
reversed. U.S. v. Hawkins, 6 USCMA 135, 19 CMR 261. 


UNPREMEDITATED MURDER—Evidence of unpremeditated murder 
under Article 118 (3) UCMJ, committed while the accused was en- 
gaged in an inherently dangerous act should show that the 
accused knew that death or grevious bodily harm was a probable 
consequence of his act. 

DRUNKENNESS—Voluntary drunkenness short of legal insanity 


is irrelevant in determining whether an accused is guilty of un- 


premeditated murder or involuntary manslaughter. 


@® The accused, a marine sergeant, after consuming a 
considerable amount of native wine joined an Army 
friend of his and another soldier and the three of them 
started out in a jeep. During the first part of the ride 
the accused pulled out and brandished about a .45 caliber 
pistol. At the insistence of his friend the accused re- 
turned it to his belt. Later, after picking up two addi- 
tional passengers, the accused pulled the pistol out 
again and as one of the men in the front seat turned 
around, the accused, who was riding in the back, pulled 
the trigger and shot him. The accused’s friend acted 
instantly “thrust the accused’s arm downward as the 
latter fired a second round, removed the .45 from his 
grasp, and struck him on the head with its butt. The 
victim later died of his gunshot wound inflicted by the 
accused.” 

A laboratory examination of the accused’s blood 
showed the presence of substantial quantity of alcohol. 
“[A] medical officer concluded that the latter [accused] 
had not been in full possession of his faculties at the 
time of the wrongful act.” 

The accused was tried for murder. At the trial the 
law officer instructed the court members on “both pre- 
meditated and unpremeditated murder, but did not 
charge with respect to lesser degrees of homicide. The 
instructions included a reference to the theory that the 
performance of an act inherently dangerous to others 
may support a finding of unpremeditated murder—pro- 
vided the conduct reflects a wanton disregard of human 
life, characterized by heedlessness of probable conse- 
quences or indifference that death or great bodily harm 
may ensue. We [the Court of Military Appeals] 
granted the accused’s timely petition to determine 
whether the law officer should have charged on addi- 
tional lesser offenses, and whether the instruction, seek- 
ing to define an inherently dangerous act in terms of 
‘heedlessness’ and ‘indifference’ was correctly put.” 

The instruction on the inherently dangerous act theory 
of unpremeditated murder was taken from paragraph 
197f of the Manual. The Court determined that the in- 
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structions of the law officer “constituted an adequate 
framework within which the court-martial might fairly 
pass on guilt.” The Manual provision, however, was 
ambiguous, the Court concluded, since it failed to make 
absolutely clear that under this theory of the case the 
accused must have had knowledge that death or grievous 
bodily harm was a probable consequence of his wrongful 
act. 

Appellate defense counsel argued that the evidence 
of intoxication of the accused placed involuntary man- 
slaughter in issue. The Court disagreed with this con- 
tention since it had previously held that in such a case 
as this, once premeditation is not in issue voluntary in- 
toxication—short of legal insanity—is irrelevant and 
the only inquiry necessary is “what issues would have 
been raised had the accused been sober at the time of 
the homicide.” Under this test, the Court agreed with 
the law officer that neither involuntary manslaughter 
nor negligent homicide were raised. U. S. v. Stokes, 
6 USCMA 65, 19 CMR 191. 


ASSAULT WITH A DANGEROUS WEAPON—iIn alleging the offense 
of assault with a dangerous weapon the particular manner of 
use of the weapon is not important, but it is important that the 
words of the specification indicate the threatening use of a 
weapon, not merely the uttering of threatening words. 





@ The accused was charged with assault with a dan- 
gerous weapon. The specification stated that the ac- 
cused did “commit an assault upon Private E-2 Roger 
H. Porterfield by threatening him with a dangerous 
weapon, a means likely to produce bodily harm to wit: 
a loaded M-2 carbine.” 

On appeal before the Court of Military Appeals the 
accused contended that the specification was fatally 
defective because it alleged a mere threat of violence, 
which in law does not constitute an assault. 

The Court did not agree with the accused. 
that: 

“The clause ‘with a dangerous weapon,’ indicates the 
manner in which the ‘threatening’ was effected. It 
clearly implies some sort of use of the weapon. The 
exact nature of the act is not described; it may, there- 
fore, have been a pointing of, a striking with, or some 
other gesture with the weapon. * * *. The particular 
manner of use is unimportant. What is important is 
that the words indicate the threatening use of a loaded 
weapon, not the mere uttering of threatening words. 
We conclude, therefore, that the specification is sufficient 
to allege an assault with a dangerous weapon. 

“The decision of the board of review is affirmed.” 
U. S. v. Billingsla, 6 USCMA 249, 19 CMR 375. 


CROSS-EXAMINATION—The cross-examiner in military law ‘‘may 
inquire—by questions which do not mask an allegation—into the 
possible prior conviction of a witness of an offense involving moral 
turpitude, or otherwise affecting credibility, regardless of a want 
of definite information concerning the witness’ past record.” 


It stated 


@ The accused was tried and convicted of robbery and 
aggravated assault. Two of the main prosecution wit- 
nesses, B and N, were also involved in the offenses with 
the accused. During the cross-examination of witness 
B the defense counsel asked, “Haven’t you recently con- 
fessed to stealing a radio?” An objection was inter- 


posed by the trial counsel and sustained 
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officer unless the defense counsel could furnish pr 
that the witness had been convicted of the larceny } 
question. Not having the proof required the defonse 
counsel reluctantly dropped that line of questioning, 
Later witness N was asked by the defense course, 
“Isn’t it a fact that in civilian life you were convicted 9 
a crime involving moral turpitude?” An objection was 
raised by the trial counsel and it was sustained by the 
law officer unless the defense counsel could show that 
he was prepared to prove the conviction. The defense 
counsel was not able to furnish such proof. 

In discussing the proper limits of cross-examination 
in military law, the Court of Military Appeals recog. 
nized the conflict within the federal court system a; to 
whether or not acts of misconduct short of conviction 
of a felony or crime of moral turpitude are proper sub- 
jects for cross-examination. This conflict the Court 
determined, need not be of concern in military law 
since paragraphs 149 (b) (1) and 153h (2) (b) of the 
Manual allow the use of acts of misconduct short of 
conviction in cross-examination of witnesses in courts- 
martial. 

This does not mean that any such acts may be used, 
the Court warned. “If acts of misconduct are to be 
made the subject of inquiry, they must truly touch on 
worthiness of belief.” The Court concluded that both a 
recent act of larceny and a conviction of a crime in- 
volving moral turpitude would affect the worthiness of 
belief of the witnesses. 

The Court recognized that an unfounded accusatory 
type question can often do a great deal of damage to an 
honest witness. Nevertheless the Court did not believe 
that all questions concerning acts of misconduct should 
be forbidden just because the counsel asking the ques- 
tion could not prove the act in question. It was pointed 
out that military counsel often have a much harder job 
in obtaining background information on witnesses than 
do civilian counsel because of the great variety of juris- 
dictions involved in each case. Thus, the Court stated: 
“With an eye to the latitude intended for the cross- 
examiner, together with the difficulty of investigating 
the backgrounds of prospective witnesses, we must hold 
that in military law the former may inquire—by ques- 
tions which do not mask an allegation—into the possible 
prior conviction of a witness of an offense involving 
moral turpitude, or otherwise affecting credibility, re- 
gardless of a want of definite information concerning 
the witness’ past record. Of course, a denial of such a 
conviction is binding on the examiner—unless the latter 
is able to produce admissible evidence of a judicial de- 
termination of guilt.” 

In the instant case, the Court was of the opinion 
that the restrictions on the cross-examination of the 
prosecution’s two witnesses as to the robbery charge 
may well have prejudiced the accused, especially since 
the two witnesses were so closely involved themselves. 
The Court affirmed the finding of guilty on the assault 
charge, but returned the record of trial to the Judge 
Advocate General of the Army so a rehearing could be 
ordered on the robbery charge, if desired, or a board of 
review could reassess the sentence on the finding of 
guilty of assault. U.S. v. Berthiaume, 5 USCMA 669, 
CMR 293. 
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